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ORDER and OPPORTUNI TY
FOR JUD C AL REVI EW

HELENA PARTNERS LI M TED
PARTNERSHI P,

Respondent .

The above-entitled appeal was heard on May 23, 2000, in the
City of Helena, Montana, in accordance with an order of the State
Tax Appeal Board of the State of Montana (the Board). The notice
of the hearing was given as required by |aw.

Tax Counsel Brenda G lnmer represented the Departnent of
Revenue (DOR). Appraiser Don Blatt presented testinony in support
of the appeal. The taxpayer, represented by Don E. MBurney,
Agent , Collins Managenent Conpany, presented testinony in
opposition thereto. Testinony was presented, exhibits were
received, and a schedule for post-hearing subm ssions was
established. The Board took the appeal under advisenent; and the
Board having fully considered the testinony, exhibits, post-hearing

subm ssions, and all things and matters presented to it by all



parties, finds and concl udes as foll ows:

FACTUAL BACKGROUND

1. Due, proper and sufficient notice was given of this matter,
the hearing, and of the tinme and place of the hearing. All
parties were afforded opportunity to present evidence, oral
and docunentary.

2. The property which is the subject of this appeal is described
as follows:

Northern Pacific Addition #2, Block 100, Lots
1-16; geo code #1888-29-4-39-01-0000, assessor
code #40017; Northern Pacific Addition #2,
Bl ock 99, Lots 1-8, geo code #1888-29-4-35-15-
0000, assessor code #2842; Northern Pacific
Addition #2, Block 99, Lots 9-16, geo code
#1888- 29- 4- 35- 01- 0000, assessor code #2841;
Cty of Helena, Lewwns & dark County, State of
Mont ana and i nprovenents | ocated thereon.

3. For the 1997 tax year, the DOR apprai sed the subject property
at a value of $404,400 for the land and $2,734,900 for the
I nprovenents.

4. The taxpayer tinely filed an AB-26 Property Adjustnment Form
with the DOR on Cctober 1, 1997, requesting a formal neeting
with the DOR to discuss the taxpayer's opinion of an over
val uation of the property.

5. On February 9, 1998, DOR appraiser Don Blatt denied an
adj ust nent of the market val ue on geo codes #1888-29-4-35-01-

0000 and #1888-29-4-35-15-0000, stating:



10.

After review, | felt appraisal was a fair
mar ket val ue.

On February 9, 1998, DOR Appraiser Don Blatt approved an
adj ustnent to geo code #1888-29-4-39-01-0000, stating:

After review, | adjusted appraisal to a

fair market val ue,

96 value from $1, 184, 400 to $1, 184, 400;

97 value from $1, 713,900 to $1, 693, 500;

Phase-in from $1, 194,990 to $1, 194, 582.
The taxpayer appealed to the Lewis and dark County Tax Appeal
Board on March 11, 1998 requesting a value "To be determ ned"
and stating no reasons for the appeal.
In its June 5, 1998 decision, the county board approved the
taxpayer's request for a reduction in appraised value,
entering the anount of $1,204,142 under the "Personal
Property" section of the "Appraised Value as Determ ned by
Taxpayer" section of the appeal form rather than in the
section entitled "Appraised Value set by County Board

Deci sion," stating:

Dept. of Revenue offered no testinony as to
the application of their income or cost
approach to subsidi zed housi ng.

The DOR appeal ed that decision to this Board on July 2, 1998,
stating:

The nature of the proof adduced at the hearing

was insufficient from a factual and a |egal

st andpoi nt, to support the Board s deci sion.

The DOR' s final determ nation of nmarket value of $3, 138, 900



was established fromthe cost approach to val ue.

11. The Board’'s decision has also considered the evidence and
testinmony presented in PT-1997-164, DOR v. Joseph B. Reber &
Sons Partnership and PT-1997-166, DOR v. Al manor |nvestors

Limted Partnership.

DOR S CONTENTI ONS

Departnent of Revenue’'s Exhibit Ais a copy of the site map
for the subject area, delineating | ot and bl ock, and col or-coded as
pi nk, blue or yellowto differentiate the three separate parcels of
| and with individual geocodes that conprise the subject property.
Exhibits B-1, B-2 and B-3 are the conputer-generated property
record cards for the subject property, color-coded in the sane
manner as Exhibit A The correspondi ng values for exhibits B-1, B

2 and B-3 are as foll ows:

Exhibit # Assessor # Land Value Improvement Value | # of Units
Bl 40017 $196,800 $1,496,700 48
B2 2842 $103,800 $ 647,700 25
B3 2841 $103,800 $ 590,100 20
Tota $404,400 $2,734,500 93

Exhibits G1, G2 and C3 are the AB-26 forns filed on each
separate piece of the subject property, requesting a review of each
parcel. Exhibit C1 indicates that an adjustnent was nade to the
parcel identified by assessor code nunber 40017. M. Blatt
testified, “the original assessnent on that one property was an

i ncome approach value. Wien | reviewed it with Dale Fasching, there



was a correction to the bedroomcount on this property. Wen | took
a thorough | ook at the inconme approach through this AB-26 process,
| ran into sone nore anonmalies, and | defaulted to cost on this
one, and | had already defaulted to cost on these other two prior
to the mailing of assessnents.” Exhibit Dis the data collection
card for this parcel, indicating that corrections were nade to the
nunber of bedroons. Exhibit E is a copy of the county tax appeal
filed by Dal e Fasching of Tamarack Property Managenent on the three
properties included in the apartnment conpl ex.

Ms. Glnmer testified that she had planned to present as DOR s
Exhibit F, a copy of “Procedure for Federally Subsidized Housing”,

summari zed in pertinent part as follows:

Purpose: To explain the procedure for the valuation of federally subsidized
housing
Procedure: Introduction:

According to 15-1-101(e) and 15-6-134(3), MCA, federaly
subsidized housing properties are similar and comparable to other
apartment housing. However, you do need to take into
consideration the benefits generated through the federal subsidies.

This procedure will aso serve as a basis for appeals when
necessary. All three approachesto value should be considered.

Adm ni strative notice was taken of this information, which had
been presented as a Departnment of Revenue exhibit in the previous
appeal, Departnment of Revenue vs. Alnmanor Investors Limted
Part nershi p, PT-1997-166. In the previous hearing, Ms. G| ner had

testified that the procedure described was taken from a DOR



procedures manual conpiled in 1993; and M. Blatt had stated that
the procedure is “an attenpt to address sonme of the concerns about
any effects the subsidy may or may not have on the property,
dependi ng on what type of subsidy it is.”

Exhibit Gis a copy of the Departnent of Revenue’'s appeal to
the State Tax Appeal Board, dated July 2, 1998. Exhibits H and I
are copies of the fee appraisals required by HUD when a property is
nearing the end of its HUD contract term Exhibit H is the
appraisal for two of the tax i.d. nunbers, |abeled as FHA project
#093- 55002 (col or coded as pink and blue). This parcel consists of
the 73 units built in 1969 that are referred to as the Hel ena Manor
Apartnments. Exhibit | is the appraisal of the remainder parcel
| abel ed as FHA project #093-44034 (color coded as yellow). This
parcel consists of 20 units built in 1970 and is referred to as the
Hel ena Manor Addition. Both appraisals were prepared by Kenneth A
Dayton, MAlI, of the firmof Kraner, CGeisler, Strand & Dayton, Inc.
M. Dayton's cover letter, attached to both Exhibits H and I, reads
in pertinent part:

Estimates of Almanor’ sextension and transfer preservation values have been completed

for the above referenced real estate, per the appraisal guidelines of Title V1. The purpose of this

appraisal isto meet the appraisal requirements for the owner’ s filing under the Low Income

Housing Preservation and Residential Homeownership Act (LIHPRHA) of 1990. An extension

preservation valueisthe “asis’ market value of the subject real estate that assumesit isto be

converted to market rate (non-subsidized) rental housing. Thetransfer preservation valueisan

“asis’ valuethat assumesthe subject real estateis converted to itshighest and best use. Hereln,

| will show that the highest and best use of the subject real estate is as a market rate rental

housing project. Therefore, in this case, the extension preservation value equals the transfer

preservation value.
Inarriving at apreservation value, Title VI appraisal guidelines condition the market



value in that the valuation isto reflect HUD' s estimate of required repairs and their estimated
cost for such repairs.

The Title VI appraisal guidelines encourage appraisersto use in their valuation a 7%
vacancy and credit loss allowance and to also limit expenses to either the average of the
subject’ s past three yearsor the last 12 months, whichever is more representative of the subject
property. However, the guiddinesindicate that adivergence from these regulations can occur, as
done herein, if the divergence is supported with appropriate market evidence.

In Exhibit H the fee appraisal for FHA project #093-55002
(color coded pink and blue), M. Dayton’s cover |etter states:
“Presented below is ny estimate of the subject’s extension
preservation value with the effective date of opinion being 2/9/95:
$2, 422,958, conposed of |and value - $310,000, and inprovenent
value - $2,112,958.” In Exhibit |, the fee appraisal for FHA
proj ect #093-44034 (color coded yellow), M. Dayton's cover letter
states: “Presented belowis ny estimate of the subject’s extension
preservation value with the effective date of opinion being
4/ 28/ 95: $692, 245, conposed of land value - $100,000, and
i mprovenment val ue - $592,245.” The total preservation value for the
three parcels of property according to M. Dayton’s estimates is
$3, 115, 203, conposed of total |and value - $410,000, and total
i mprovenent val ue - $2, 705, 203.

Ms. G lner requested that the board take adm nistrative notice
of the DOR s Exhibit J, which had been submtted in the previous
appeal, Departnment of Revenue vs. Alnanor Investors Limted
Partnership, Mr-1997-166. M. Blatt testified that this docunent

consi sts of “observations returned regarding i ncone and expense.”



This exhibit, which is entitled “Apartnment Analysis,” is a
conpi l ati on of 49 incone and expense surveys returned to the DOR by
i ndi vidual property owners wth inconme properties located in
vari ous Hel ena nei ghborhoods. O the 49 surveys, seven of the
properties were involved in a sales transaction. Based on the sal es
illustrated on Exhibit J, a total capitalization rate of 9.1% had
been det erm ned.

M. Blatt had previously testified that the departnent uses
t hese questi onnaires when devel opi ng an i ncone approach nodel and
he testified that “Exhibit J was specifically used to come up with
t he i ncome approach for nultiple nei ghborhoods in Hel ena. An incone
approach was devel oped for this property but not used.” He stated
that in researching these sales, the per unit value based on the
sales is $43, 367.

Exhibits K-1 (color coded pink), K-2 (color coded blue) and K-
3 (color coded yellow) are conputer screen printouts of the incone

approach that was devel oped for the three parcels conprising the

subj ect property. Summarized the exhibits illustrate the foll ow ng:
Exhi bi t Mar ket Val ue
K1 $2, 131, 500
K2 $ 776,200
K3 $ 757,800
Tot al $3, 665, 500

The exhibits detail the inconme val ues generated based on the

nmodel for the properties and indicates the derivation of the



capitalization rate of 9.1%that is shown in Exhibit J.

The Departnent of Revenue’ s post-hearing subm ssions are
copies of the property tax and personal property tax bills for the
subj ect properties, and the Gty of Helena' s definitions of zoning
designated as “R-2” (single-famly residential), “R3" (nmedium
density residential) and “T” (transitional) and the requirenents
and permtted uses in these zones.

M. Blatt testified that although he had considered the sales
and income approaches to valuing the subject property, he
ultimately used the cost indicator of value because of the
anomalies he had encountered that he felt nade the incone
met hodol ogy not as sound as cost. He stated that the incone
approach “required nore research, and the cost approach indicated a
fair value, in ny opinion.” He was able to obtain actual incone and
expense information on the subject properties from Tamarack
Property Managenent, but “the nuts and bolts of how the HUD
contract worked, or even what the HUD contract was on their
particul ar property, was the stunbling bl ock.”

TAXPAYER S CONTENTI ONS

The Board took Admnistrative notice of M. MBurney’s
testinony from the previous appeal, Departnent of Revenue vs.
Al manor Investors Limted Partnership, MI-1997-166. |In pertinent

part, this testinony foll ows.



M. MBurney had testified that when the owners of the
subj ect property replaced their previous managenent conpany wth
Collins Managenent, “hard feelings and jealousy” resulted in
records not being transferred, so he had little information on the
property and the val ue as approved by the county tax appeal board;
and he had hoped that his questions would be answered at today’s
hearing. He requested no specific value and presented no exhibits.

M. MBurney explained the history of various Departnent of
Housi ng and Urban Devel opnment (HUD) subsidi zed housing prograns.
The 235 programfor single-famly units was started after World War
Two to hel p veterans obtain housing, and was | ater expanded to | ow
i nconme people. Its “sister program” 236, was devel oped to provide
multi-famly housing. In the late 1960’'s and early 1970’s, the 221-
d-3 and 221-d-4 progranms were active, and many multi-famly
conpl exes were constructed before those prograns were phased out.

M . MBurney expl ained that the purpose of these HUD prograns
was to provide |owinconme housing, not to provide profit to
devel opers. However, several incentives were avail able to encourage
participation in the prograns, including depreciation, nortgage
rates and terns, and construction itself. The I RS codes provide for
an allowance for depreciation, which reduces taxable incone.
Al though “a profit from incone-producing properties is generally
desirable, passive losses from unprofitable properties at that

point in time could be used to hel p reduce overall profits and tax

10



liabilities. Those | osses could also accrue and be carried forward
into future years.” M. MBurney explained the nortgage incentive
by stating that “HUD guarantees financing through FHA i nsurance and
buys the rate for these program properties down to one percent.
However, that’'s a benefit to the tenants and not to the owners,
because the actual nortgage is at market rates at the tine of
construction of the property. So, typically we find nortgages of
seven to eight percent. The termof the nortgage is 40 years, very
long term..which can be viewed as positive because the nortgage
termis so long that nonthly paynents are | ow, but negative because
pre-paynent, or opting out of the program..during the first 20
years of the nortgage is not allowed. By the tinme the nortgage is
fully matured, remaining economc life of the inprovenents is
likely to be mnimal. The original philosophy was that existing
projects would go off line after that initial 20-year period as
owners opted out of the governnent prograns, but that the housing
inventory woul d be replaced by new projects comng on |ine because
of continuing ongoing programincentives.”

Oten the original program participants would form
construction conpanies to act as the general contractor during the
buil ding of apartnment conplexes. After a sufficient nunber of
conpl exes had been built, they would |iquidate the construction

conpani es and form managenent conpani es to manage the conpl exes,

11



t hus guarant eei ng nmanagenent incone during the ensuing years.
“People could act as a general partner and syndicate by finding
limted partners who woul d supply equity cash to the projects, and
then sell the projects and their program benefits after 12 or 16
years. The bulk of the depreciation allowance would have been
captured after that tinme frame, the sale agreenent would reserve
managenent rights to the seller, and expectation would be held out
to the buyer that he could opt out fromunder HUD control in four
to eight years, in other words, at the end of that 20-year tine
limtation; and then he could potentially convert the project to a
mar ket - based apartnent conplex.” However, this changed in 1986 with
changes to the federal tax laws, including eradication of
depreci ation, |engthening of economc |ife tables, decrease in the
annual depreciation allowances and elimnation of passive |osses
“to anyone not actively engaged in building and/or nanagenent
prograns.”

In 1987, Congress al so enacted significant |egislation, called
Title I'l, that inposed a noratoriumon projects being able to opt
out of HUD progranms after the initial 20-year time period. The
noratorium was in effect for five years, until it was lifted in
1992 by legislation knowmm as Title VI and referred to as the
Preservation Program M. MBurney explained that the Preservation

Program was the reason for the existence of the fee appraisal on

12



the subject property (DOR Exhibits H and 1). The legislation
required that the owner of a property would hire an i ndependent fee
appraiser to cone up wwth a report and final val ue conclusion, and
HUD would also hire a fee appraiser to go through the sane
exercise. “So you had two reports. |If the final value concl usions
agreed with each other within five percent, there was no third
appraiser. On the other hand, if the two val ue concl usions varied
nore than five percent, one of two things had to occur. Either the
two appraisers would talk to each other and through sone sort of
mutual adjustnent...they would anend their values so that they
woul d then be within plus or mnus five percent of each other; or a
third apprai ser would be hired. If a third appraiser was hired, he
woul d be provided with the first two appraisal reports. He would do
his own research, and he would al so have full access to the first
two reports. His report would be a final binding authority. These
reports were to cone up with a preservation value estimte, and
that was anticipated to be...relatively speaking, a high nunber.
That nunber would be conpared with a, relatively speaking, |ow
nunber that would be either a book value that was carried for the
project, or a value estimate that cane into being via actual profit
and | oss statenments. The difference between the high and the | ow
nunber would be a sum of noney, then, that would be paid to the

property owner as an incentive for himto preserve the project in

13



the governnent program hence the nanme ‘preservation’.” In the
previ ous appeal, both fee appraisals were presented as Departnent
of Revenue exhibits; however, in the current appeal, only the
Kennet h Dayton apprai sal was submtted (Exhibits Hand I).

M. MBurney had explained that the appraisers were required
to follow the HUD gui delines and directives, which included “that
the appraiser treat the subject property as if it were not
encunbered by this governnent program as if it were entirely a
mar ket - based apartnent conplex.” Al though M. MBurney had stated
that the directive he described was not included in the fee
apprai sals on the subject property, he was “confident that these
apprai sers had to conply with these requirenents. Because of that,
these appraisals are not applicable to the problem before us..
because the mandate was in existence to treat the project as if it
were unencunbered, as if there were no requirenents to limt
clientele to low incone, as if it were entirely market based and
could do whatever it wanted to. That was not, in reality, the
case.” M. MBurney believes that the subject property should be
val ued as encunbered because of the restrictions that are inposed
upon it.

M. MBurney had explained that the subject property in the
previous appeal is a limted dividend project (as is the subject

property in this appeal). In these projects, the original devel oper

14



or contractor could build the project for ten percent of total
projected costs but was limted in the annual dividend he could
collect to six percent of the original equity investnent. “In other
words, if a project was projected to cost $1, 000, 000...you could do
that for ten percent, or $100,000 equity infusion. Then the nobst
that you could pull out of that project in any one year was $6, 000,
six percent of the original equity investnent.”

M. MBurney testified that “I think the only new information
that | would add is that this is a 236 BM R (bel ow nmar ket interest
rate) program type, still a limted dividend, so very much in
common with the previous appeal. From the owners’ and manager’s
point of view, the pink and the blue were constructed as one
conpl ex, one project, in 1970. The yellow is under another HUD
proj ect nunber even though it’'s still effectively now a part of a
single conplex. It was constructed tw years later, and it’s
coormonly known as Helena Manor Addition. That's the only
difference. They could easily be conbined now except for HUD s
project nunbers.” M. MBurney believed that the properties could
be conbined into one parcel since they are contiguous despite their
separation by a street. He clarified his testinony about the
project being under the HUD 236 BMR program at the time the appea
was filed, by stating that although the bulk of the project is 236

BMR wthin the project there are 20 scattered units that are

15



under the 221-d HUD program

M. MBurney stated that “1 mght offer a little additiona
testinony as well concerning the preservation program | would
reenphasize that in ny opinion the fee appraisals that were
submtted are not relevant to this appeal because they were done to
a preservation standard under preservation guidelines, and that is
outside the scope of what the Departnent of Revenue is charged
with. But, | believe that if Departnent of Revenue personnel
foll oned the nethodol ogy that | believe they could now acconplish
on their Exhibit F, that they would in fact conme up with a val ue
estimate that nmuch nore closely approxinmates the nunber that’s
witten on the appeal formin opposition to the nunber that they
are now presenting to us...” M. MBurney testified that in
Sept enber, 1998, Hel ena Partners opted out of the HUD program and
t he apartnment conpl ex becane a market rent project.

M. MBurney concluded his presentation by stating that “1 do
not believe the departnent’s evidence is credible. | don't believe
it’s strong enough to overconme the previous ruling. The
departnment’s evidence is based on an a priori assunption that the
subject is not encunbered with a governnment program and that’s a
fal se assunption. Reality is that the property is encunbered with a

gover nnent program”

16



BOARD S DI SCUSSI ON

There have been three apprai sals presented as evi dence before
t he Board. The subject property is operated as a single
multifamly project but required two separate fee appraisals based
on the HUD project nunbers. The following table illustrates the

date of value along with the various val ue concl usi ons:

Appraiser DOR Dayton (exhibit Dayton (exhibit I) | Dayton (exhibitsH &
H) 1)
Date of Vaue 1/1/96 2/9/95 8/25/94
Land Vaue $404,400 $310,000 $100,000 $410,000
Market Value— Cost
Approach $3,138,900 $2,610,000 $700,000 $3,310,000
Market Value—
Income Approach $3,665,500 $2,440,000 $710,000 $3,150,000
Market Value— Sales
Comparison Approach $4,033,131 (1) $2,600,000 $720,000 $3,320,000
Final Determination $3,138,900 $2,422,958 $692,245 $3,115,203
(preservation value) (preservation value) (preservation value)

(1) DOR salescomparisonwas calculated at $43,367 per apartment unit. (93 X $43,367) Exhibit J& Blatt testimony)

It is highly unlikely that different appraisers would arrive
at the sane value, especially when considering different market
data and apprai sal dates.

The DOR presented into evidence the two fee appraisals that
of fer support for their final value conclusion. The DOR nust
present credible evidence to show support for their value
conclusion. The Lews and C ark County Tax Appeal Board granted
the taxpayer’s appeal and the DOR appeal ed that decision to this
Board. The DOR is the appellant in this appeal and carries the

burden of proof. Steer Inc. v. Departnment of Revenue, 245 Mont.

470, 1990.

17




The DOR has relied on the cost approach to value for the

subj ect property. Al bright v. Mntana Departnent of Revenue, 281

Mont. 169, 1997 “For the valuation of commercial property, CAMAS

produces a cost estimate and, in sone instances, an incone

estimate. The inconme approach to valuation is the preferred method

of wvaluation of comercial properties in Mntana.”(Enphasis

supplied.)

M. Blatt testified that, in devel oping the incone nodel, the
DOR mai | ed property owners a survey requesting i ncone and expense
information. Based on the replies that were returned to the DOR
exhibit J was created, and that information was al so used to create
the incone nodel (exhibits K1, K2 & K3) for the subject.

Exhibit J contains incone and expense data from forty-nine
rental properties. O the forty-nine properties, nineteen are
dupl exes, five are triplexes, and twenty-one are fourpl exes.

ARM 42-20- 104 COVPARABLE PROPERTY (3) Wthin the definition of
conparabl e property in (1), the following types of property are
consi dered conpar abl e:

(b) Dupl exes are conparable only to other dupl exes; triplexes

are conparable only to other triplexes; fourplexes are conparable
only to other fourplexes. (Enphasis added.)

The Board’s anal ysis of the DOR s i ncone approach w Il exclude
t hose properties that are not deened conparabl e based on the DOR s
own adm ni strative rules.

The followi ng table summari zes the information fromexhibit J,

the subject property, and the fee appraisal,
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Data

Survey — Exhibit J

Subject — Exhibit K1, K2 & K3

Dayton — Exhibit H

# of rental units NA 93 93

Monthly rent —1 bedroom $240 - $475 $295 $410
(average - $358)

Monthly rent — 2 bedroom $240 - $475 $410 $490
(average - $358)

Monthly rent — 3 bedroom $500 -$550 $555 $565
(average - $525)

V acancy/collection loss % 9% — 15% 9% 5%

Management (% of Effective None reported None applied 4%

Gross Income — EGI)

Total expenses (% of EGI; 19% -59% 24% 46%

includes management expense)

Net Operating Income (NOI) (% 81% - 39% 76% 54%

of EGI)

Capitdization Rate NA 9.1% 9.5%

It is the Board’ s opinion that the DOR s i ncone nodel has been

devel oped recogni zing property not

ARM 42-20-104 COVPARABLE PROPERTY.

to produce a nmarket
i nformation that

Board’ s opinion that

mar ket

val ue for

val ue

t he

t he

acconpl i shed that assignnent.

The definition of market value in the Dayton appraisal

i ndi cation
has been used to create that
i ncome nodel

subj ect

The CAMAS i ncone nodel

property has not

iIs only as good as

nmodel .

deened conparabl e pursuant to

created
t he

It is the

devel oped to estimate the

accurately

does

not differ dramatically fromthe definition used by the DOR 815- 8-

111 MCA. Each appraiser has considered different market data, which

woul d resul t

in varying market val ue indications.

When val uing a property based on the cost approach to val ue,

t he personal

conplex, i.e.,

refrigerator,

19

stove, washers and dryers,

property itenms normally associated with an apartnent

are cl ass




ei ght property, pursuant to MCA 815-6-138. dass eight property is
subject to different depreciation tables and a different tax rate.
Wil e the personal property is not under appeal, the potential to
collect rental incone wthout these personal property itenms in
place is highly unlikely. There is nothing in the record to
suggest that the DOR adjusted the value indication fromthe incone
approach to reflect the presence of the personal property. The
DOR s post hearing subm ssion, the 1997 tax statenent, indicates
that the nmarket value of the personal property of $87,562. The
Board does not have sufficient evidence to rely on an appropriate
adjustnment to the market value fromthe income approach.

The Board questioned the DOR with respect to the “Procedure
For Federally Subsidized Housing”, as to the applicability and
rel evance. An affidavit signed by Randy WI ke, Process Lead for
t he Conpliance, Valuation and Resolution Division of the DOR and
submtted to the Board subsequent to the hearing and nmade part of

the record, states the foll ow ng:

| have persona knowledge that the attached procedure (Procedure No. 2201-
Valuation of Federally Subsidized Housing) was developed and approved by the
management of the Property Assessment Division in 1997.
This procedure was inadvertently not dated when it was approved but has
been the procedure and practice of this agency since 1997.
MCA, 815-7-111. Periodic revaluation of certain taxable
property. (1) The departnent of revenue shall admnister and

supervise a program for the revaluation of all taxable property
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within classes three, four and ten. All other property nust be

reval ued annually. The revaluation of class three, four, and ten

property is conplete on Decenber 31, 1996. (Enphasis added.)

Pursuant to Montana Code Annotated (MCA), the appraisal for the
subj ect was conpleted prior to the policy being inplenented. Wen
asked if the procedure for val uing subsidized housing was in place
as of January 1, 1997, M. Blatt stated “It is ny understanding
t hey canme about in response to and after the appraisal date.” (PT-
1997-164, DOR v. Joseph B. Reber & Sons Partnership). It is
apparent to the Board that the DOR s policy was created to assi st
the DOR in appraising nultifamly properties that are subject to a
government program There is no indication that the DOR consi dered
this policy in any way when appraising the subject property. There
is nothing in the record to indicate that these questionnaires
conpl eted and returned by commercial property owners were invol ved
with a HUD program An incone approach for a property located in
M ssoul a County was included wwth the Wlke affidavit and varied

significantly fromthe incone approach for the subject:

Property Subject Missoula (affidavit)

Income $481,380 $332,064

Financing benefit $0 $46,504
Retail / Laundry & vending income $0 $4,787
Percent occupancy 91% 100%

Income after occupancy $438,056 $383,355

Effective grossincome $438,056 $383,355

Expenses $104,498 $128,604

M anagement $0 $26,835 (7% of EGI)
Total expenses $104,498 $155,438
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Property Subject Missoula (affidavit)
Net income $333,558 $227,917
Income Capitalization
Equity ratio 91 .09
Effectivetax rate 0 .0215
Total capitalization 91 1115
. $333,558/.91 = $227,917/.1115 =
Value, income approach $3,665,473 $2,044,100

As noted above, nmanagenent is not a recogni zed expense by the DOR
| AAO (I nternational Association of Assessing Oficers), page 216
“Managenent is a proper expense for every incone produci ng property
regardl ess of whether it is owner or tenant occupi ed and whet her an
actual managenent fee is paid or not. Managenent is usually stated
as a percentage of effective gross inconme and varies dependi ng on
t he geographic area and property type..

The Appraisal Standards Board (ASB) issued an Advisory
Qpinion, AO 14, Appraisals For Subsidized Housing, that was
approved for general distribution on July 19, 1995. (Uniform
St andards of Professional Appraisal Practice, USPAP, 1998) I n
pertinent part, AO 14 states the foll ow ng:

...Subsidized housing may be defined as single- or multi-family residential real estate targeted
for ownership or occupancy by low- or moderate-income households as aresult of public programs
and other financial tools that assist or subsidize the developer, purchaser or tenant in exchange for
restrictions on use and occupancy...

...An appraiser should be capable of analyzing the impact of the programs and definitionsin
thelocal subsidized housing submarket, aswell asthe general market that is unaffected by subsidized
housing programs...

...Subsidies and incentives should be explained in the appraisal report and their impact on
value, if any, needsto bereported in conformity with the Comment section of Standards Rule 1-2(e),
which states, “Separate valuation of such itemsisrequired when they are significant to the
overall value.”
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Appraisers should be aware that appraisal of subsidized housing usually requires more than
one value analysis predicated on different scenarios. In appraisal of subsidized housing, value
conclusions that include the intangibles arising from programs will also have to be analyzed under a
scenario without the intangibles in order to measure their influence on value and report the results
without misleading the intended user.

The fee appraiser stated in his reports that the subject
property is subject to a HUD subsidi zed program There is nothing
in the record to suggest that opinion AO 14 was considered. Nor
was it suggested that this opinion was part of the appraisers’
assi gnnent .

The Dayton appraisals, state in pertinent part fromthe letter
of transmttal

“ . Estimates of Hel ena Manor’'s and Hel ena Manor Addition’ s extension
and transfer preservation values have been conpleted for the above
referenced real estate, per the appraisal guidelines of Title VI. The
purpose of this appraisal is to nmeet the appraisal requirenents for the
owner’'s filing under the Low I ncone Housing Preservation and Residenti al
Honmeowner ship Act (LI HPRHA) of 1990. An extension preservation value is
the “as is” market value of the subject real estate that assunes it Is to
be converted to market rate (non-subsidized) rental housing. The transfer
preservation value is an “as is” value that assunes the subject real estate
is converted to its highest and best use. Herein. | will show that the
hi ghest and best use of the subject real estate is as a nmarket rate rental
housi ng project. Therefore, in this case, the extension preservation val ue
equal s the transfer preservation val ue.

In arriving at a preservation value, Title VI appraisal guidelines
condition the market value in that the valuation is to reflect HUD s
estimate of required repairs and their estinmated cost for such repairs.”

The Board has taken adm nistrative notice of all testinony and
exhibits in PT-1997-166, DOR v. Al manor Investors Limted
Par t ner shi p.

42.20. 107 Val uati on Methods For Conmercial Properties
(1) When determning the narket value of commercial properties,
other than industrial properties, departnent appraisers wll consider, if
necessary information is available, an inconme approach val uation. (enphasis
added)
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(2) If the departnent is not able to devel op an i ncone node
with a valid capitalization rate based on stratified direct market anal ysis
net hod, the band-of-investnent nethod or collect sound incone and expense
data, the final value chosen for ad val oremtax purposes will be based on
t he cost approach or, if appropriate, the market approach to value. The
final valuation is that which npbst accurately estinmates narket val ue.
(enphasi s added)

42.20. 108 | ncone Approach
(2) The followng procedures apply when val uing commerci al
property using the incone approach
(b) Market rent is the rent that is justified for the property
based on an analysis of conparable rental properties and upon past,

present, and projected future rent of the subject property. It is not
necessarily contract rent which is the rent actually paid by a tenant.
(3) The departnment will use generally accepted procedures as

outlined by the International Association of Assessing Oficers in their
text titled “Property Assessment and Appraisal Adninistration” when
determ ning normal net operating incone. The following is an exanpl e of
the format which will be used:

(a) potential gross rent
| ess vacancy and col |l ection | oss
pl us m scel | aneous i ncone
equal s ef fective gross incone
| ess normal operating expenses
equal s norrmal net operating incone

(b) Normal and al |l owabl e expenses include the costs of property
i nsur ance, heat, water, and other utilities; nor nal repairs and
mai nt enance; reserves for replacenent of itens whose economic life wll
expire before that of the structure itself; managenent and other
m scel | aneous itens necessary to operate and maintain the property.
42.20.109 Capitalization Rates

(1) Wen using the incone approach, the department will devel op
overall capitalization rates which may be according to use type, |ocation,
and age of inprovenents. Rates will be determ ned by dividing the net

operating i ncone of each property in the group by its corresponding valid
sale price. The overall rate chosen for each group is the nedian of the
rates in that group. The final overall rate nust include an effective tax
rate.

(2)(a) |If there are insufficient sales to inplenment the provisions
of ARM 42.20.109 (1), the departnent wll consider using a yield
capitalization rate. The rate shall include a return of investnent
(recapture), a return on investnent (discount), and an effective tax rate.

The discount is devel oped by using a band-of-investnent nmethod for types
of commercial property. The band-of -investment nethod considers the
interest rate that financial institutions lend on nortgages and the
expected rate of return an average investor expects to receive on their
equity. This nethod considers the actual nortgage rates and terns
prevailing for individual types of property.

The DOR has relied on the cost approach to value for the

subj ect property, Al bright v. Mntana Departnent of Revenue, 281
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Mont. 169, 1997 states, “For the valuation of commercial property,

CAMAS produces a cost estimate and, in sone instances, an incone

estimate. The inconme approach to valuation is the preferred nethod

of valuation of conmercial properties in Mntana.”(Enphasis added.)

It’s the Board' s opinion, in the course of the hearings, PT-1997-
164 (Tower Hill Apartnents), PT-1997-165 (Hel ena Manor Apartnents)
and PT-1997-166 (Al manor Apartnents) there is sufficient evidence
to determ ne appropriate market rents, potential gross incone,
vacancy and collection |oss, operating expenses, net operating
inconme and a total capitalization rate including an effective tax
rate, to arrive at an indication of market value fromthe incone
approach. The followng illustrates the market data gl eaned from
t he evidence and testinony of the aforenentioned appeals that wll
be considered in valuing the subject property:

| ncone, Vacancy & Expense

One Bedroom Uni t $375. 00

Two Bedr oom Uni t $400. 00

Three Bedroom Uni t $450. 00

Vacancy/ Col | ecti on Loss 6%

M scel | aneous | ncone per Unit after vacancy $150. 00

Operati ng Expenses (before real estates taxes) 46% of Effective

G oss | ncone

Capitalization Rate:

Mar ket Capitalization Rate 9.10%
Effective Tax Rate 1.90%
Overall Capitalization Rate 11. 0%

Based on the foregoing data, the subject property’s market
val ue is:

13 one bedroomunits @ $375. 00 $ 4,874
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56 two bedroomunits @ $400. 00 $ 22,400

24 three bedroomunits @ $450. 00 $ 10, 800
Total nonthly apartnment incone $ 38,075
12 nont hs X 12
Potential Goss (apartnent) |ncone $456, 900
Less: Vacancy/ Coll ecti on Loss (6% $ 27,414
Ef fective Gross (apartnent) |ncone $429, 486
O her | ncone $ 13,950
Ef fecti ve G oss | ncone $443, 436
Less: Expenses (46% of EQ) $203, 981
Net Operating |ncone $239, 455

NO Capitalized @11. 0%
$239, 455/ 11. 0% $2, 176, 868

The market val ue of the subject on a price per unit basis is
$23, 407 (%2, 176,868/ 930). Age, condition, anenities, |ocation and
unit mx are a few of the characteristics that nmay suggest a higher
or |lower value per unit value. Taxpayer’'s exhibit #1 (PT-1997- 166,
DOR v. Al manor Investors Limted Partnership) before the |oca
board illustrates the followi ng sales price per unit along with the

acconpanyi ng comment s:

Sal e price per Conment s

Locati on uni t

Highly desirable units, best of |[|ocations,
wal ki ng di stance to shopping centers, parks,
swi mmi ng pools and restaurants. Each unit is

equi pped with range, refrigerator, air
M ssoul a $26, 300 conditioner and is serviced by gas hot water
heat . Each unit is accessed from both the
ground fl oor and upper |evel by parking at each
level . Landlord pays utilities.

36 nulti-famly units (9 four-plexes) with a

S total floor area of 27,624 sq. feet including
Billings $20, 833 28 two bedroom 4 one bedroom and 4 efficiency
apartnments.

80 unit apartnent conplex with a sw mm ng pool
and garages. These wunits have been wel
mai ntai ned with new roofs and exterior paint in
Billings $31, 250 1992-93. Property was listed for $2,650, 000 at
time of sale. Negoti ati on brought price to
$2, 500, 000. Fi nancing did not affect sales
pri ce.

S A 30 unit conmplex with 18 two bedroom units and
Billings $28, 300 12 one bedroom units. Paved parking |lot and
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Sal e price per Conment s

Locati on uni t
carports. Tenants are responsible for gas and
electric bills. Fair condition at the time of
sal e. Bui l dings are 20 years old. Gross
buil ding area is 21,294/ SF. Lot size is 45, 738.
G eat None
Fall s $40, 323

It is the opinion of the Board, that the market value of

$2,176, 868 or $23,407 per apartnent unit considers the invol venent

of the governnment’s HUD program

CONCLUSI ONS OF LAW

. The State Tax Appeal Board has jurisdiction over this matter.
§15-2-301 MCA

. 815-8-111, MCA Assessnent - rmarket value standard -
exceptions. (1) Al taxable property nust be assessed at 100% of
its market val ue except as ot herw se provided.

. 815-2-301, MCA, Appeal of county tax appeal board decisions. (4)
In connection wth any appeal under this section, the state
board is not bound by common | aw and statutory rules of evidence
or rules of discovery and may affirm reverse, or nodify any
deci si on.

. Steer Inc. v. Departnent of Revenue, 245 Mont. 470, 1990.

. Albright v. Montana Departnent of Revenue, 281 Mont. 196. 1997

. 815-7-111 MCA Periodic revaluation of certain taxable property.
. 815-2-301 MCA Appeal of county tax appeal board decision (4).The

state tax appeal board may not anend or repeal any
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8.

Il
Il
Il
Il
Il
Il
Il
Il
Il
Il
Il
Il

admnistrative rule of the departnent. The state tax appea
board shall give an admnistrative rule full effect unless the
Board finds a rule arbitrary, capricious, or otherw se unlawful.
The appeal of the DOR is hereby granted in part and denied in
part and the decision of the Lewis & Clark County Tax Appea

Board is nodifi ed.
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ORDER

| T 1S THEREFORE CRDERED by the State Tax Appeal Board of the
State of Montana that the subject property shall be entered on the
tax rolls of Lewws and dark County by the Assessor of that county
at the value of $2,176,868 (Land - $404,400; |I|nprovenents -
$1, 772, 468) .

The appeal of the DOR is therefore granted in part and
denied in part and the decision of the Lewws & Oark County Tax
Appeal Board is nodified.

Dated this 29'" day of August 2000.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

GREGORY A. THORNQUI ST, Chai rman

( SEAL)

JAN BROMWN, Menber

JEREANN NELSON, Menber

NOTICE: You are entitled to judicial review of this Oder in
accordance wth Section 15-2-303(2), MCA  Judicial review may
be obtained by filing a petition in district court within 60
days followi ng the service of this Oder.
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CERTI FI CATE OF SERVI CE

The undersigned hereby certifies that on this 29th day of

August, 2000, the foregoing Order of the Board was served on the

parties hereto by depositing a copy thereof in the US Mils,

post age prepaid, addressed to the parties as foll ows:

Hel ena Patners LTD Partnership
c/ o Don McBurney

2342 Nordic Loop

Wi tefish, Mntana, 59937

Ofice of Legal Affairs
Depart nent of Revenue
M tchell Buil ding

Hel ena, Montana 59620

Lewis & Aark County Appraisal Ofice
Gty — County Building

316 North Park

Hel ena, Montana 59623

Lewis & dark County Tax Appeal Board
c/ o Gene Huntington, Chairman

725 North Warren

Hel ena, Montana 59601

DONNA  EUBANK
Par al egal
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